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§433.3

SELLER OF GOODS OR SERVICES OB-
TAINED WITH THE PROCEEDS HEREOF.
RECOVERY HEREUNDER BY THE DEBTOR
SHALL NOT EXCEED AMOUNTS PAID BY
THE DEBTOR HEREUNDER.

[40 FR 53506, Nov. 18, 1975; 40 FR 58131, Dec.
15, 1975]

8§433.3 Exemption of sellers taking or
receiving open end consumer credit
contracts before November 1, 1977
from requirements of §433.2(a).

(a) Any seller who has taken or re-
ceived an open end consumer credit
contract before November 1, 1977, shall
be exempt from the requirements of 16
CFR part 433 with respect to such con-
tract provided the contract does not
cut off consumers’ claims and defenses.

(b) Definitions. The following defini-
tions apply to this exemption:

(1) AIl pertinent definitions con-
tained in 16 CFR 433.1.

(2) Open end consumer credit con-
tract: a consumer credit contract pur-
suant to which ‘“‘open end credit’ is ex-
tended.

(3) ““Open end credit’’: consumer cred-
it extended on an account pursuant to
a plan under which a creditor may per-
mit an applicant to make purchases or
make loans, from time to time, di-
rectly from the creditor or indirectly
by use of a credit card, check, or other
device, as the plan may provide. The
term does not include negotiated ad-
vances under an open-end real estate
mortgage or a letter of credit.

(4) Contract which does not cut off
consumers’ claims and defenses: A con-
sumer credit contract which does not
constitute or contain a negotiable in-
strument, or contain any waiver, limi-
tation, term, or condition which has
the effect of limiting a consumer’s
right to assert against any holder of
the contract all legally sufficient
claims and defenses which the con-
sumer could assert against the seller of
goods or services purchased pursuant
to the contract.

[42 FR 19490, Apr. 14, 1977, as amended at 42
FR 46510, Sept. 16, 1977]
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§435.1 The rule.

In connection with mail or telephone
order sales in or affecting commerce,
as ‘‘commerce’ is defined in the Fed-
eral Trade Commission Act, it con-
stitutes an unfair method of competi-
tion, and an unfair or deceptive act or
practice for a seller:

(a)(1) To solicit any order for the sale
of merchandise to be ordered by the
buyer through the mails or by tele-
phone unless, at the time of the solici-
tation, the seller has a reasonable basis
to expect that it will be able to ship
any ordered merchandise to the buyer:

(i) Within that time clearly and con-
spicuously stated in any such solicita-
tion, or

(ii) if no time is clearly and conspicu-
ously stated, within thirty (30) days
after receipt of a properly completed
order from the buyer, Provided, how-
ever, where, at the time the merchan-
dise is ordered the buyer applies to the
seller for credit to pay for the mer-
chandise in whole or in part, the seller
shall have 50 days, rather than 30 days,
to perform the actions required in
§435.1(a)(1)(ii) of this part.

(2) To provide any buyer with any re-
vised shipping date, as provided in
paragraph (b) of this section, unless, at
the time any such revised shipping
date is provided, the seller has a rea-
sonable basis for making such rep-
resentation regarding a definite revised
shipping date.

(3) To inform any buyer that it is un-
able to make any representation re-
garding the length of any delay unless

(i) the seller has a reasonable basis
for so informing the buyer and

(ii) the seller informs the buyer of
the reason or reasons for the delay.

(4) In any action brought by the Fed-
eral Trade Commission, alleging a vio-
lation of this part, the failure of a re-
spondent-seller to have records or
other documentary proof establishing
its use of systems and procedures
which assure the shipment of merchan-
dise in the ordinary course of business
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